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IN THE COURT OF SPECIAL JUDGE (POCSO) :: SONITPUR, 

TEZPUR :: ASSAM 

Present: R. Medhi, Special Judge 

Date of Judgment:  20-01-23 

Special (POCSO) No. 57  of 2021 

 

( Tezpur PS FIR No.1235 of 2021 ) 

 

COMPLAINANT: State of Assam 
 

REPRESENTED BY: Sri. S.K.Moitra, Ld. Special PP. 
 

ACCUSED: (1)  Kashem Ali 
 

REPRESENTED BY: Sri J. Borah, Learned Advocate. 
 

 
 

APPENDIX-13 
 

Date of Offence:  

Date of FIR: 29-06-2021 
 

Date of Charge Sheet: 31-07-2021 
 

Date of Framing of Charge: 03-02-2022 
 

Date of commencement of evidence: 03-03-2022 
 

Date on which Judgment is reserved: 10-01-2023 

Date of Judgment: 20-01-2023 

Date of the Sentencing Order, if any:   
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ACCUSED DETAILS 

 
 

 
 
 

JUDGMENT 
 

1. On 27-06-21 the In-Charge of Borghat Out-Post under Tezpur Police Station 

received the FIR, wherein it was alleged that since last 1 ½ years the 

accused was disturbing the minor daughter of the informant, aged 15-16 

years during the time of  going and coming back from school. About one 

year back, the accused kidnapped her minor daughter, kept her for one 

night and also raped her.  There was a village “bichar” wherein the accused 

promised to marry the victim girl as and when she attains the age of 

marriage. But later the accused married another girl. 

 

2. Based on the said FIR, a case being Tezpur PS Case No. 1325/21 U/S 363 of 

IPC R/W Section 4 of POCSO Act was registered and entrusted SI Bhargab 

Borborah to investigate the case. After completion of the investigation, 

charge sheet was submitted on 31-07-2021, against accused person namely 

Kashem Ali U/S 363 IPC read with Sec 4 of POCSO Act.  

 

Rank of 
the 

Accused 

Name of 
Accused 

Date of 
Arrest 

Date 
Release on 

Bail 

Offences 
charged with 

Whether  
Acquitted 

or 
convicted 

Sentence 
Imposed 

Period of 
Detention 
Undergone 
during Trial 
for purpose 
of Sec. 428 

Cr.P.C. 

 

 
A1 

 

 
Kashem Ali  

 

 
05-07-21 

 

 
27-07-21 

 

 
U/s   4  of 

POCSO Act   

  

 
 

Acquitted 

  

 
22 days 
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3. On appearance of the accused person, copies of relevant documents were 

furnished to him in compliance of the provision of Sec.207 CrPC. After that, 

considering the materials available with the case record, charge U/s 4 of 

POCSO Act was framed against accused Kashem Ali, which was read over 

and explained to the accused person, to which he pleaded not guilty and 

claimed to be tried.  

 

4. The prosecution has examined as many as 8 (eight) witnesses. The accused 

person was   examined U/s 313 Cr.P.C, during which he denied the 

truthfulness of the testimony of the prosecution witnesses and pleaded 

innocence. The accused adduced no evidence in defence.   

 

POINT FOR DETERMINATION 

 Whether the accused person about one year ago, committed 

penetrative sexual assault on the minor daughter of the 

informant? 

 

DISCUSSIONS, DECISIONS AND REASON FOR 

DECISION 

5. I have gone through the entire materials on record, including the oral 

testimonies of the witnesses, exhibited documents and the statement 

of the accused person recorded under Section 313 Cr.P.C. very 

carefully as well as heard the argument advanced by learned Special 

P.P. and learned Defence counsel. 
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6. SUBMISSION BY PARTIES: 

6.1 Mr. S. K. Moitra, Learned Special P. P. has argued that 

there are ample materials on record to show that the 

accused person has committed the alleged offence upon 

a minor girl, whose age is proved from the birth 

certificate, which was proved in original. It is further 

argued that from the evidence of the victim girl alone is 

sufficient to bring home the guilt of the accused person. 

Therefore, the learned Special P.P. had argued that the 

accused person is liable to be adequately punished 

under the charges brought against him. 

6.2 Per contra, Mr. J. Borah, the Ld. Counsel appearing for 

the accused person submits that the prosecution has 

failed to prove the guilt against the accused person in 

accordance with law. He submits that the allegation was 

brought against the accused is false and in as much as 

it is a concocted story designed to stop the accused in 

getting married with other girl and that is why the 

informant being mother of the victim waited till the 

accused get married with other girl. The explanation 

given for delay in filing the FIR was that due to corona 

virus during that point of time her FIR was not 

registered by the concern police officer, despite her 

repeated request, but there is no evidence in this 

respect to establish the truth of about it and the 

investigation officer had confirmed about not filing of 

2(two) FIR in this case. But the present FIR was filed 

more or less after 1 (one) year, which itself creates 

doubt about the allegation brought against the accused. 

Apart from that, medical report also supports the 
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defence, as there being no sign and symptoms of recent 

sexual intercourse. On the other hand the evidence of 

the PWS are contradictory and investigation officer had 

confirmed it. Therefore, it is a false case, which was 

filed by the informant by giving false allegations against 

the accused person. Pointing out the above, he submits 

that the accused person is entitled to be acquitted. 

7. On perusal of the materials available on record and hearing the learned 

counsel for the parties, let me analyze the evidence on record so as to 

find out whether the prosecution has been able to prove the guilt 

against the accused person in accordance with law or not.  

8. But before that, as held in the judicial pronouncement reported in 

2020 (3) GLT 403 (BHUPEN KALITA VS STATE OF ASSAM), what 

the foundational facts which the prosecution would be required to 

prove in this case: - 

  1)  That the victim was a child below eighteen years of 

age, and  

 2) That the accused committed penetrative sexual assault 

on the victim? 

9. In order to prove the above foundational facts, the prosecution has 

examined a number of witnesses. Let me discuss at first instant what 

was the age of the victim girl at the time of the incident. The defence 

side has not rebutted with the age of the victim girl and from the 

record it shows that there is a birth certificate of the victim girl and 

there from the age of the victim girl shows that her age was about 14 

years some moths and so, there is no dispute that the victim girl is 

below 18 years of age. 
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10. Now let‟s see whether the prosecution was able to establish the next 

foundational fact and in this regard, since the victim girl is the prime 

witness, and for that, let me evaluate her evidence at the outset. PW1, 

the victim girl deposed that on the night of the occurrence she was 

going to the house of her grandmother which is situated at a distance 

of one minute walk from their house. The accused stopped her on the 

road and dragged her to a nearby bush. She raised alarm but the 

accused forcefully removed her clothes and inserted his male organ 

into her vagina. The accused had sexual intercourse with her for the 

whole night and in the morning he told her that his purpose was 

served and allowed her to go.  She came home and reported about the 

incident to her mother. In this connection a village meeting was also 

held on the following day and it was decided that after she become an 

adult the accused would marry her. But thereafter the accused had 

married with another girl against the terms of settlement in the village 

meeting. He also kept on saying that he never intended to marry her. 

Then her mother lodged an FIR.  On the other hand, PW1 in her 

statement recorded U/s.164 of Cr.P.C. she stated that one day the 

accused took her to jungle and there the accused had done misdeed 

with her and the misdeed is that the accused had inserted his male 

organ inside her vagina and after doing so the accused let her to go to 

her home and this statement, PW1 has exhibited as Ext.P-1.  

11. On the other hand during her course of cross-examination PW1 has 

denied that she was tutored to give statement before the Magistrate. 

PW1 further reiterated that the accused came on foot and dragged her 

to nearby bush and he was alone and she raised alarm the whole 

night. During this point of time of her cross-examination, the court had 

made an observation about the demeanor of the victim girl and it was 

noted that:  
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   “It has been noted that while giving evidence in the court 

the witness seems to change her version from time to time. Once she 

stated that the accused came in a motor cycle and then he came in a 

bicycle and on further query being made she stated that the accused 

did not have any vehicle with him and he came on foot.‟ 

12. Further PW1 in her cross-examination had confirmed that accused had 

indulged with sexual activities with her the whole night and on next day 

morning she wrapped up her naked body with her torn clothes and the 

accused left her in the road and told her that his purpose was served. 

Then after that when she reached her home, she narrated about the 

incident to her mother and when police came she showed her torn 

clothes to the police, but police had not seized the said clothes. Further 

she stated that she sustained injuries on her back and back of shoulder 

and she had shown the said injuries to her mother. To ascertain about 

the place of occurrence, it is necessary to look into the sketch map 

prepared by the investigation officer, during the course of his 

investigation and said sketch map is Ext. P-6 and there from it reveals 

that the place marked as „A‟ in the sketch map is „Dikijan kaccha road‟ 

and it connects „Napam‟ and „Khatinami‟ and nowhere in Ext. P-6 bush 

or jungle was shown by the investigation officer. Therefore, here from 

it established that the fact, accused committed rape on the victim by 

dragging her to bush or jungle creates doubt. On the other as per her 

version, she offered resistance and raised alarm the whole night, but 

no one came to her rescue, this fact also creates doubt in mind about 

occurrence of the incident, as because if she scream for the whole 

night, it is not possible that other people of the locality will not hear, 

moreover her mother had searched for her the whole night and during 

course of search also it was possible to hear her scream, but no one 

has reported about hearing of the screaming of the victim girl that 

night.   
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13. Now coming to the evidence of the informant, who deposed her 

evidence as PW2, has also narrated the same version like PW1 (victim) 

and according to her the incident took place about two years back at 

night, while her daughter went to the house of her grandmother to 

offer „namaj‟. At that time the accused met her on the way and 

forcefully dragged her to a nearby bush and committed rape on her. 

Her daughter did not return the whole night. They searched for her, 

but she was not found. On that very night she informed about missing 

of her daughter to Alam Gaonburha. In the morning her daughter 

returned home with torn clothes and there were injury marks on her 

body. Then she informed the villagers about the incident and a village 

meeting was also held where it was decided that the accused will marry 

her victim daughter after she attains majority.  Later on, the father of 

the accused told that his son would not marry her daughter and they 

would arrange for the marriage of the accused elsewhere. Then she 

lodged the information with police but her case was not registered.  At 

that time lockdown was going on due to Covid-19 pandemic and one 

year elapse and thereafter earlier police officer was transferred and 

new police officer advised her to file a fresh FIR, whereupon she 

lodged the Ext.P-3/PW2.    

14. From the evidence of PW2, it came to light that she searched for her 

daughter, but she could not found her and on next day morning her 

daughter had returned back to her home. Now question arises, if she 

could not trace her daughter, who stooped her from informing the 

police that very night. Apart from that, on next day morning after her 

daughter had returned back to her home she informed the village 

headman, Alam Gaonburah. But said Government Goanburah, Md. 

Alam Fana, who deposed his evidence as PW5 had stated that he was 

informed about the incident by the informant about one year back in 

the evening that is in the year 2021, whereas according to PW1 and 
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PW2 incident happened about 2 (two) years back and according to 

PW2 she informed about the incident on next day morning of 

occurrence of the incident. So, here from it reveals that there are major 

discrepancies, which creates doubt in mind on the truthfulness of the 

evidence adduced by PW2. In her cross examination she has stated 

that  she does not exactly recollect the date of birth of her daughter.  

The village meeting took place on the following morning of the alleged 

incident, but she does not recollect the date of the meeting. Her 

daughter was dragged by the accused from the road. She does not 

remember the exact time when her daughter returned home in the 

morning. She saw injury marks on the face of the alleged victim girl. 

The rest of her body was covered with torn clothes. At the time of the 

alleged incident her daughter was wearing churidar, but she does not 

remember the colour of the churidar, that was wearing by her victim 

daughter. While telling the entire incident before police they had also 

shown the torn clothes to police, but police did not seized those torn 

clothes. She lodged the FIR in the police station, after family members 

of the accused declined to abide by the decision of the village meeting.  

She also stated that her daughter had love affairs with the accused.  

 

15. Now from the evidence of PW2, as discussed here in above, it shows 

that according to her she informed PW5 Md. Alam Fana about the 

incident on very day morning after her victim daughter had returned 

back to home. But said PW5 stated in his evidence that PW2 had 

informed about the incident in the evening time. Moreover, according 

to PW2, the village meeting was held on same day morning after she 

reported about the incident to PW5. Herein, from the evidence of PW2 

and PW5 the time of giving the information about the incident is of two 

different versions. Apart from this, according to PW2 the village 

meeting was also held on the following morning of the alleged incident, 

but it cannot be held in the following morning of the alleged incident, if 
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we consider the evidence of PW5 is true to the fact that he was 

informed about the incident in the evening time, but he could not 

remember the date and time of the said meeting. So also there creates 

doubt about the sequence of the alleged offence.  

 

16. PW3 Md. Hasmat Ali was declared hostile by the prosecution. And if his 

evidence is taken into account, then, according to him he has not given 

any statement before police in connection with any incident and for the 

first time he stated in the court and he denied that he stated before 

police that the accused had kidnapped the victim girl and kept in an 

unknown place for a night and committed rape on her and following 

morning she was handed over to guardian with a commitment to marry 

her after she attains the marriageable age.    

 

17. PW4 Md. Ikramul Hussain too was declared hostile by the prosecution 

and he denied about happening of the incident.  

 

18. From the evidence of PW3 and PW4, it is crystal clear that they have 

not given any statement before police and they also denied that the 

accused had kidnapped the victim girl and kept in an unknown place for 

a night and committed rape on her and following morning she was 

handed over to her guardian. Regarding evidence of hostile witness, 

law is very much clear, and law is that the evidence of hostile witness 

should not be rejected outright, rather court should look for 

corroboration and conviction can be based on the evidence of a hostile 

witness if corroborated by other reliable evidence. But in the case in 

hand, the evidence of the victim girl as well as of the informant is not 

static and there evidence has major contradictions, which gives 

doubtful notion about occurrence of the incident. Moreover, this court 

while recording the evidence of the victim, an observation about her 

demeanor was noted and from the said observation it is seen that while 

she is giving evidence in the court, she seems to change her version 
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from time to time. Once she stated that the accused came in a motor 

cycle and then he came in a bicycle and on further query being made 

she stated that the accused did not have any vehicle with him and he 

came on foot. So, from all these facts and circumstances, I find the 

evidence of PW1 and PW2 are not trustworthy and reliable. 

 

19.  PW5 Md. Alam Fana has deposed that on the last year one day in the 

evening the informant Fulbanu Khatun informed him that the accused 

Kasem had kidnapped her daughter. Her daughter was a minor of 

about 16 years. On the next day evening I/C of Borghat OP called him 

near the house of Fulbanu and asked him whether Fulbanu informed 

him about kidnapping of her daughter. On the next day at about 2/2:30 

p.m. a meeting was held for this matter at the house of Mofizul who is 

the son in law of the informant Fulbanu. In the said meeting she along 

with the other villagers opposed for any child  and on this he told to the 

In-Charge of Borghat Out-Post that Fulbanu (PW2) informed him earlier 

day evening. This PW5 has also deposed that on next day at about 2-

2:30 P.M. a meeting was held for the incident and he and other 

villagers opposed for any child marriage between accused Kasem Ali 

and the victim girl. But, in the said meeting no decision was taken. 

Thereafter, the informant had lodged the case and police recorded his 

statement.  

 

20. During course of cross examination, PW5 has stated that he does not 

remember the exact date when Fulbanu has informed him about the 

incident. The informant told him that, the accused kidnapped (poluwai 

nisil) her daughter. He does not know when, how and where the 

accused took the victim girl.   

 

21. PW 6 Md. Moidul Islam has stated in his evidence that about one year 

ago he heard from the villagers while going to the village for supplying 
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construction materials that the accused Kasem Ali had kidnapped 

(poluwai nisil) the victim. Later he came to know that the girl was 

returned back by accused Kasem Ali.   

 

22. In his cross examination he has stated that he cannot say who told him 

about the incident. He also does not know when the victim girl was 

returned back to her house. So, this PW6 evidence shows that he had 

given his evidence on the basis of hearsay. Though it is hearsay 

evidence, it has to be given weight, if it is contemporaneous and 

spontaneous with act without any interval and thus res gestae and an 

exception to general rule of inadmissibility of said hearsay evidence. 

But, in the case in hand, the evidence of PWS is of such, that the 

evidence of PW6 cannot be believe and accepted to be admissible for 

establishing the accused to be guilt for the alleged offence.  

 

23. The medical evidence, emanating from the deposition of PW 7 Dr. 

Jharna Kakati reveals that on 5-7-2021  at 3:10  p.m. she had 

examined the victim girl, 15 years of age, female, at Labour Room 

complex of Kanaklata Civil Hospital, Tezpur  in presence of GNM Anna 

Minz  vide hospital Registration No. 21226/2021 in reference to Borghat 

OP case No. 1325/2021  and  found the followings :   

Identification mark: mole on cheek just above the left 

side of upper lip. 

History: History of sexual exposure on 18-5-2020 by a 

known person (one year back). 

She opined that:- 

 (1) There was no sign and symptoms of recent sexual 

intercourse at the time of examination. 

(2) There was no mark of injuries and violence on her body 

as well as on her private parts at the time of examination. 

(3) She is not pregnant at the time of examination. 
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(4) Age is not asked to find out. 

       She has exhibited her medical report as Ext.P-5. 

 

24. In her cross examination she has stated that she has not mentioned 

the age of the victim in her report as the same was not asked for.  

 

25. PW8 Sri Bhargav Borbora is the investigating officer. In his evidence he 

has stated that after receiving the ejahar he prepared the MCD, 

recorded the statement of complainant and victim. After receiving the 

case for investigation he visited the place of occurrence, drew up a 

sketch map and recorded the statement of witnesses. He has proved 

the sketch map as Ext.P-6/PW8. He sent the victim for medical 

examination and sent to the court for recording her statement. He also 

seized the birth certificate of the victim girl from her mother. After 

completion of investigation and on finding materials against accused 

Kasem Ali he submitted the charge sheet against him U/s 363 of IPC 

read with Sec. 4 of Kasem Ali.  He has exhibited the charge sheet as 

Ext.P-7/PW8.  

 

26. In his cross examination he has stated that the informant has not 

mentioned any specific date or time as to when the accused stalked the 

victim while coming and going to school and when she was taken by 

the accused or raped. There is no reason mentioned in the ejahar for 

delay in lodging the same. The victim did not show any torn clothes of 

her nor did he seize any torn wearing apparel of the victim.   

 

27. So, from the evidence of PW8, it is also clear that there is no specific 

mentioned about the date and time as to when the accused stalked the 

victim while coming and going to school and when she was taken by 

the accused or raped. Apart from that victim did not show any torn 

clothes of her nor did he seize any torn wearing apparel of the victim. 
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From this piece of evidence of PW8 also it creates doubt of happening 

of the alleged incident with the victim girl. 

28. At this juncture, it is also pertinent to mention that in a case of 

penetrative sexual assault, the evidence of the victim girl is of 

paramount importance. A conviction can be recorded on the sole 

testimony of the victim provided her evidence is free from any blemish, 

clinching in nature and inspires confidence of the court, and is not 

necessarily to be corroborated by the medical evidence. But, when the 

evidence of the victim girl itself is not of sterling character in a given 

case, non-corroboration of her evidence by medial evidence on record 

would definitely assume significance. Herein this instant case also, the 

evidence of PW1 (victim) does not otherwise appear to be probable in 

the facts and circumstances of the case, the fact that, the same does 

not receives corroboration from the medical evidence on record, 

therefore it would definitely be taken into consideration by this court to 

hold that the case of the prosecution cannot be accepted as a gospel 

truth. In view of the above, it must be held that the second 

foundational fact as indicated above could not be proved by the 

prosecution. The medical evidence as emanated from the evidence of 

PW7 (Dr. Jharna Kakati) also do not supports the version of PW1 

regarding rape on her by the accused the whole night. PW7 (Dr. Jharna 

Kakati), who examined the alleged victim girl has clearly stated that 

there was no injury or mark of violence on the private part of the 

alleged victim girl. There was also no sign and symptoms of sexual 

intercourse at the time of examination. This aspect of the medical 

evidence is of immense importance in this case and from it clearly 

raises serious doubt on the veracity of the prosecution case. The 

learned defence counsel had very strenuously argued this aspect of the 

case to show that there is no ring of truth in the prosecution version 

and I am of the view that the argument of the learned defence counsel 

deserves to be merited in this case. 
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29. In the instant case, it clearly appears that the evidence of the victim 

girl does not receive corroboration from other PWS evidence and so 

also from the medical evidence also. Rather, it may be concluded that 

the medical evidence completely belies the prosecution version in the 

present case and as such, no implicit reliance can be placed on the 

evidence adduced in this case. 

30. Thus, in the light of the above discussion, it cannot be concluded that 

the prosecution has not been able to prove the second foundational 

fact in this case and therefore, no presumption U/s 29 can be raised in 

this case so as to impute culpability on the accused.  

31. In the result and for the reasons and discussions made herein above, I 

have no hesitation in my mind in holding that the prosecution has failed 

to prove the charge against accused person above-named beyond all 

reasonable doubts. Hence, he is not found guilty of the charge and as 

such, acquitted of the same and set at liberty forthwith. 

32. Seized materials if any, shall be disposed of in accordance with law. 

 

    Given under my hand and seal of this court on this 20th January, 2023.  

 

                                                                                       (R. Medhi) 
                                    Judge, 

                             Special Court, POCSO                                                                    
                               Sonitpur:: Tezpur. 

 
Dictated by me and typed by:  
 
Sri D. Nath, Stenographer, G-I  
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APPENDIX-14 

 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 
 

A. Prosecution: 
 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT 
WITNESS, MEDICAL 
WITNESS, PANCH 
WITNESS, OTHER 

WITNESS ) 

PW1  The victim girl(name 
withheld) 

 The victim   

PW2 Mustt Fulbanu Khatun The informant  

PW3  Md. Hasmat Ali  Independent witness 

PW4 Ikramul Hussain    Independent witness  

PW5 Md. Alam Fana  Independent witness 

PW6 Md.Moidul Islam  Independent witness  

PW7 Dr. Jharna Kataki  Medical Officer 

PW8 Sri Bhargav Borbora  Investigating officer 
 

B. Defence Witnesses, if any: 
 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER 
WITNESSES ) 

Nil  Nil  Nil  
 

C. Court Witnesses, if any: 
 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER 
WITNESSES ) 

NIL NIL NIL 

 
 
 
 
 



P a g e  | 17 

Special (POCSO) Case No.57 of 2021 

 Page 17 
 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS: 
 

A. Prosecution: 
 

Serial 
No. 

Exhibit Number Description 

1 Ext-1/PW1 Statement U/S.164 CrPC 

2 Ext-2/PW1 Seizure list.  

3 Ext.P-3/PW2  Ejahar  

4 Ext.P-4/PW2 Birth certificate 

5  Ext.P-5 /PW7 Medical report.  

6 Ext.P-6/PW8 Sketch map 

7  Ext.P-7/PW8 Charge sheet 
 

B. Defence: 
 
 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
C. Court Exhibits: 

 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
D. Material Objects: 

 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
 
 

 

                                                                          (R. Medhi) 
Judge, 

Special Court, POCSO  
   Sonitpur:: Tezpur. 
                                                                                             

 


